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OPINION

AFFI RVED AND REMANDED

Susano, J.



This litigation finds its genesis in the aftermath of a
failed banking institution. In 1984, Cherokee Vall ey Federal
Savi ngs Bank (Bank) | oaned appell ees Al fonso and Gaendol yn
Charles (Charles) $45,750 to finance the purchase of property on
Si gnal Mountai n, Tennessee. The Charl es executed and delivered
to the Bank a 90-day note for $45,750 and a deed of trust on the
pur chased property, which was nunicipally known as 1302 Spencer

Road.

Approxi mately a year later the Charles sold the
property to John and Christina Harr, who, as a part of the
transaction, sought a title insurance policy from appellee
Stewart Title Guaranty Conpany (Stewart Title). Stewart Title's
agent called the Bank, gave it the nane of the borrowers, i.e.,
the Charles, and the correct address of the property, and then
asked for the anount of the payoff on the note. An enpl oyee of
the Bank gave Stewart Title s agent the wong | oan nunber and
anount, stating that the payoff was $14,601.73. |In fact, the
correct payoff was over $43,000, as the Charles had paid a total
of only $2,653.76 toward the debt. At closing, Stewart Title
tendered a check in the anmount of $14,601.73 to the Bank. The
Bank accepted and negotiated the check w thout conment.

Convi nced that the note was then paid in full, and that it and
t he deed of trust would be released, Stewart Title wote the

Harrs a policy of title insurance.



The Bank never marked as paid, nor rel eased, the note
and deed of trust. On June 12, 1992, the United States Treasury
Departnent ordered the Bank cl osed, and the Federal Deposit
| nsurance Corporation (FDI C) was appointed receiver.' In 1994,
the FDIC initiated forecl osure proceedi ngs on the property. At
that point, the property had changed hands tw ce since the

Charl es-to-Harrs transacti on.

Stewart Title filed suit, arguing that the FDI C should
be equitably estopped from foreclosing under the circunstances.
The Chancel lor, after a non-jury trial, agreed, issuing a
per manent i njunction against foreclosure and declaring the deed
of trust released. The FDI C appeals, raising the foll ow ng

i ssues for review

1. Was the Chancery Court without power to
enjoin foreclosure by virtue of 12 U. S C
§ 1821(j)~7

2. Did the Chancellor err in applying the
doctrine of equitable estoppel to enjoin
foreclosure and in decreeing release of the
deed of trust?

3. Does the operation of 12 U S.C. § 1823(e)

bar Stewart Title' s reliance upon any
negl i gence on the part of the bank?

Finding no error in the Chancellor’s judgment, we affirm

YThe FDIC is the statutory successor to the Resolution Trust
Cor poration, which was initially appointed receiver in this case. For
simplicity we shall refer to the receiver as “the FDIC' throughout this
opi ni on.



The relevant facts are undi sputed. The Charles
purchased the property at 1302 Spencer Road on Cctober 18, 1984.
The bank | oaned themthe purchase price, $45,750, and in return
they executed a note for that anmpbunt and a deed of trust
reflecting the property as security for the note. The note, by

its terns, was due in full in 90 days.

On August 30, 1985, the Charles conveyed the property
by general warranty deed to the Harrs. The Harrs sought a title
i nsurance policy from Stewart Title, and so an agent of Stewart
Title, Ms. Sharon Inglis, called the Bank for the payoff on the
Charles’ outstanding note. 1Inglis provided the Bank with the
Charl es’ nanes, the address of the subject property, i.e., 1302
Spencer Road, and “probably a | egal description of the property.”
She did not know the Bank’s | D nunber for the | oan because it was
not reflected on the note or the deed of trust. An enployee of
the Bank told Inglis the | oan nunber was “4701254" and that the
payoff for the | oan was $14,601.73. During the conversati on,

Inglis recorded this information in her notes.

In fact, the correct |oan nunber was “C 280" and the
correct payoff was over $43,000 because the Charles had then paid

only $2,653.76 toward the debt.? The apparent source of this

There is nothing in the record to indicate that Stewart Title was aware
of the Charles’ paynments on the debt.



error was that the Charles had several other outstanding |oans
with the Bank at the tinme, and the incorrect |oan nunber and
payof f which the Bank gave Inglis apparently corresponded wth
anot her of the Charles’ |oans. However, there was only one | oan
secured by the property at the 1302 Spencer Road address, and

that was | oan nunber “C-280."

At closing, Stewart Title withheld $14,601.73 fromthe
Charl es’ proceeds fromthe sale. The Charles received a net
amount of $44,547.44. Stewart Title tendered, as full paynent, a
check in the anount of $14,601.73 to the Bank; the check stated
on its face, “1st nortgage payoff” and “1302 Spencer Ave.”
Inglis al so provided the Bank a transmttal letter stating, “W
are encl osing our check in the anount of $14,601.73 on the above
subj ect for payoff.” The “subject” was |isted as “Loan No.
4701254-- Al fonso Charles.” The Bank accepted and negotiated the
check. Stewart Title, convinced that title to the property was
then free and clear of the Charles’ deed of trust, wote the
Harrs a title insurance policy which did not |ist that
encunbrance. The Bank never released the note and deed of trust

and so it remmined outstanding on its books.?

The Charles testified that sonmetime around 1988, the
Bank approached them regardi ng the paynent of the |oan on the

Spencer Road property. They hired a | awer and sone negoti ations

3 nterestingly enough, the Bank also did not release the note and deed
of trust to which it now contends the payoff of $14,601.73 was actually
rel at ed.



ensued, but Ms. Charles testified that they never reached a
resolution. In any event, it appears the Bank was aware of sone
probl em regarding the | oan, but did not demand paynent on | oan

“C-280" at that tine or thereafter.

On June 12, 1992, the Bank was ordered cl osed and the
FDI C t ook over as receiver for that institution. 1In the
meantime, the Harrs had sold the property to another party, who
in turn sold it to Ms. Sharon Skiles. Ms. Skiles, who is not a
party to these proceedings, was the owner in 1994 when the FD C

initiated foreclosure on the property.

Stewart Title filed suit to enjoin the forecl osure on
equi tabl e estoppel grounds. The FDIC filed a cross-clai magai nst
the Charles for the overpaynent they received at the closing.

The Chancellor ruled that the cross-claimwas barred by the

applicable statute of limtations and the FDI C has not appeal ed
this ruling. The Chancellor applied the doctrine of equitable
estoppel, enjoining the FDIC from forecl osure and decl aring the

deed of trust rel eased.



In this non-jury case, our review is de novo upon the
record of the trial court’s proceedi ngs; however, that record
comes to us acconpani ed by a presunption of correctness, unless
t he preponderance of the evidence is otherwise. T.R A P. 13(d);
Uni on Carbide Corp. v. Huddl eston, 854 S.W2d 87, 91 (Tenn.

1993).

We first address whether 12 U . S.C. 8§ 1821(j) precludes
t he Chancery Court from enjoining foreclosure on the note, as the

FDI C argued bel ow. The statute provides as foll ows:

Except as provided in this section, no court
may take any action, except at the request of
the Board of Directors by regulation or
order, to restrain or affect the exercise of
powers or functions of the Corporation as a
conservator or a receiver

12 U.S.C 8§ 1821(j). Stewart Title relies on a recent US.
Suprenme Court decision, O Melveny & Mers v. F.D.1.C., 114 S. C.
2048 (1994), construing 12 U. S.C. § 1821. The O Melveny & Myers

Court stated the follow ng:

Section 1821(d)(2)(A) (i), which is part of a
Title captioned “Powers and duties of [the
FDIC] as. . .receiver,” states that “the
[FDIC] shall. . .by operation of |aw, succeed
to--all rights, titles, powers, and
privileges of the insured depository
institution. . .” [citation omtted] This

| anguage appears to indicate that the FDI C as



receiver “steps into the shoes” of the failed
S &L, . . .obtaining the rights “of the

I nsured depository institution” that existed
prior to receivership. Thereafter, in
litigation by the FD C asserting the clains

of the S & L. . .“any defense good agai nst
the original party is good against the
receiver.”

It is hard to avoid the concl usion that

§ 1821(d)(2)(A) (i) places the FDIC in the
shoes of the insolvent S & L, to work out its
clai ms under state |aw, except where sone
provision in the extensive franmework of

FI RREA provi des ot herw se.

O Melveny & Myers, 114 S.Ct. at 2054 [citations omtted; enphasis

and brackets in original]. Inits reply brief, the FD C states

the followi ng regarding this case:

The FDIC in this case accepts the Suprene
Court’s holding in O Melveny & Myers which
provi des that the FDIC steps into the shoes
of a failed institution such that a defense
good agai nst the institution would apply
against the FDIC as receiver. Wat both the
trial court and the appell ee overlook is that
Stewart Title does not have a valid defense
agai nst the failed institution.

Thus, we affirmthe Chancellor’s ruling that, under O Melveny &
Myers, 12 U S.C. § 1821(j) does not preclude the court from
enjoining the foreclosure if Stewart Title has a valid state | aw

def ense.



Turning to the nerits of the defense relied upon by

Stewart Title, i.e., equitable estoppel, we find that it has

validity.

The Chancellor, in his Menorandum Qpi ni on, applied the

equi tabl e estoppel doctrine to the facts of this case as foll ows:

Equi t abl e est oppel requires proof of a nunber
of itens. There nust be words, acts, conduct
or acqui escence causing another to believe in
the existence of a certain state of affairs.

In this case, Stewart Title says that the
representation of the closing balance from
[the Bank] are the words that they' re relying
on. Certainly no one other than [the Bank]
woul d have superior know edge of

.the payoff bal ance on the nortgage.

They also rely on the fact that nothing
occurred from 1985 until| Decenber of 1994,

| ate 1994, when forecl osure was commenced.
No effort was nade to collect interest from
the Charles; no effort was nade to enforce
this 90-day | oan that existed on the

property.

The second el enent that Stewart Title nust
prove is wilful ness or negligence with regard
to the acts, conduct or acqui escence
.[Clertainly the Court has no problem
finding negligence in first, giving an
erroneous payoff bal ance, and secondly, doing
nothing to correct it, even after it was
obvi ously known to themin 1988. Thirdly,
there nust be a detrinental reliance by the
ot her party upon the state of the things that
are indicat ed.

Well, in this case, based upon the
representation of the payoff figure and the
fact that a check was sent for that payoff
figure, Stewart Title issued an insurance
policy guaranteeing that that property was
free and clear of any defects in the title,



and specifically free and clear of any
nortgage owed to [the Bank].

An addi tional el enent which nust be shown is
that Stewart Title relied upon the statenents
or actions of [the Bank] w thout an
opportunity to know the truth. At no point
from August of 1985, until foreclosure
proceedi ngs were commenced, did Stewart Title
have any opportunity to know the true state
of affairs. [The Bank] and no one on their
behal f ever did anything to place. . .Stewart
Title on notice of any error that had been
commtted in giving an erroneous payoff

bal ance.

Finally, there nmust be an action based on
that reliance that results in a detrinent to
the one who acted on that representation.

In this case, Stewart Title has been
subjected to a claimon the insurance policy
at issue, which if it is conpelled to pay,

certainly will result in a detrinent to
Stewart Title.

* * * *

In this case, the [Bank], by virtue of

equi tabl e estoppel, woul d be precluded from
asserting the rights that it has under the
deed of trust.

We agree conpletely with the analysis of the Chancellor. See
Robi nson v. Tennessee Farnmers Mut. Ins. Co., 857 S.W2d 559, 563
(Tenn. App. 1993), Reed v. Washington County Bd. of Ed., 756
S.W2d 250, 255 (Tenn. 1988), Chattem Inc. v. Provident Life &
Acc. Ins. Co., 676 S.W2d 953, 955 (Tenn. 1984). The FDI C argues
that the Bank was not negligent, in that the | oan nunber given to
Stewart Title correctly matched the payoff anmount for that | oan

nunber. W disagree. Although the FDIC s statenment is factually

correct, it msses the point; which is, when provided wth

10



correct information as to the borrowers’ nanes and the address of
the property, the Bank gave Stewart Title the wong | oan nunber,
and consequently, and nore inportantly, the wong payoff anount.
Further, the cases on equitable estoppel do not so nuch require a

showi ng of “negligence” as

[ c] onduct which anmounts to a fal se
representation or conceal nent of nateri al
facts, or, at least, which is calculated to
convey the inpression that the facts are

ot herwi se than, and inconsistent wth, those
whi ch the party subsequently attenpts to
assert.

Robi nson, 857 S.W2d at 563. Quite sinply, this appears to us to

be a classic case for the application of the doctrine of

equi t abl e est oppel .

The FDI C argues on appeal that the operation of 12
U.S.C. § 1823(e)* prevents Stewart Title fromrelying upon the
Bank’ s negligence and the equitable estoppel doctrine. As the
Charles’ brief points out, however, there is nothing in the
record before us indicating that this argunent was presented to

the Chancellor at trial. It was not affirmatively pled by the

“2 U.S.C. 8 1823(e) provides, in pertinent part, as follows:

No agreenment which tends to dimnish or defeat the
interest of the Corporation in any asset acquired by
it under this section or section 1821 of this title,
either as security for a |oan or by purchase or as
receiver of any insured depository institution, shall
be valid against the Corporation unless such agreement

11



FDIC. Rule 8.03, Tenn. R Civ. P. requires that all affirmative
defenses be set forth in a defendant’s response. Furthernore,
the transcript reveals that it was not argued to the Chancell or
at trial, nor did he nake a ruling on the application of the

statute, although he specifically addressed the 8§ 1821(j) i ssue.

Qur jurisdiction is appellate only, T.C A 8§ 16-4-

108(a) (1), and thus the rule has |ong been well-settled that

[t]his Court can only consider such matters
as were brought to the attention of the trial
court and acted upon or [pretermtted] by the
trial court.

Irvin v. Binkley, 577 S.W2d 677, 679 (Tenn. App. 1978); Thomas
v. Noe, 301 S.W2d 391, 394 (Tenn. App. 1956); Foley v. Dayton
Bank & Trust, 696 S.W2d 356, 359 (Tenn. App. 1985). Thi s

i ssue was not addressed by the trial judge or pretermtted by

him it cannot be raised for the first time on appeal.

The Chancellor’s judgnent is affirnmed. Costs on appeal
taxed and assessed to appellant. This case is remanded for

coll ection of costs assessed bel ow, pursuant to applicable |aw.

Charl es D. Susano, Jr., J.
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CONCUR:

Houston M Goddard, P.J.

Don T. McMurray, J.
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